THE DEFACTO GAZETTE

Christopher Melville
Registered foreign
lawyer (England)

learly the past several years

have seen some difficult

times for the Mongolian
economy, culminating in the IMF bail-
out this year. With commodity prices
increasing once again, and particularly
coal exports growing dramatically, it
is interesting to reflect on the attrac-
tiveness of the Mongolian economy to
foreign investors. At the recent Invest
Mongolia Conference on 3 and 4 Sep-
tember, which our law firm sponsored,
there was a sense that the economy had
reached the bottom and was ready once
again to turn a corner to prosperity.

Livestock with worms

While Mongolia is blessed with
great potential, of course focused on
the natural resources sector, liquidity
remains low and availability of capi-
tal for development of the economy is
limited.

The capital that is available domes-
tically remains punishingly expensive
and eats into the potential profits of
the private sector. International capital
available through development agen-
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Bringing Confidence Back

cies or commercial banks in foreign
currency is vulnerable to the on-go-
ing depreciation of the MNT. This has
made it difficult for local companies to
service existing foreign currency debt
if the greater part of their revenues are
in MNT.

The government debt restructuring
that is currently underway through the
IMF program also imposes significant
constraints on the government’s bud-
get freedom and its ability to enter into
guarantees for foreign financing of ma-
jor projects.

As the Mongolian saying goes, live-
stock with worms don’t grow fat. It is
currently difficult to make progress in
light of these chronic debt issues with-
out careful and prudent restructuring.
In the legal arena, restructurings and
disputes are the order of the day.

Competitive edge

When we look at the options for
reliable and responsible foreign in-
vestment, Mongolia is very much in
competition with other emerging econ-
omies for FDI. This is a factor that of-
ten seems to be overlooked in the heat

of the “boom” cycle, and is ignored for
short-term gain.

We compete with countries such as
Myanmar, Bangladesh, and the ASE-
AN economies for investment op-
portunities. What these nations have
in common is a much larger popula-
tion. This automatically brings great-
er investment opportunities across a
broader range of sectors (e.g. banking,
telecoms, retail) than are available to
Mongolia.

Therefore it is critical that govern-
ment develops a vision for the future
of the Mongolian economy and the
terms of its partnerships with foreign
capital and foreign investors. We need
a unique selling point (or USP) that
differentiates Mongolia from other na-
tions.

As a starting point, Mongolia is a
democracy albeit, as recently seen, a
chaotic one that to those on the outside
lacks stability. Natural resources need
to be developed in a coherent way, with
a clear strategy and focus on projects
that enhance the development of the
country in an inclusive way.

Success stories

Mongolia desper-
ately needs a track re-
cord of success stories.
One can argue about
Oyu Tolgoi, but that
aside, we have gone
from 888 projects to
just a handful. Ma-
jor projects that have
been in the pipeline
for years remain side-
lined, such as CHP-5
and Egiin Gol. TT and
the railway network
remains politically
sensitive, and there-
fore difficult for for-
eign capital to assume
any risk.

This is fundamen-
tally about two issues.
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Can we overcome short-term think-
ing to develop a medium to long-term
strategy and stick with it? Can we
develop a sense of responsibility and
ensure that personal interest is subordi-
nated to the national interest?

With a clear vision that encourages
the development of select major proj-
ects that are seen through to closure,
Mongolia can attract responsible for-
eign investment with the confidence
that comes from success. This will
have a snowball effect.

Learning lessons

When we

When we look look back to thg
last boom peri-

atthe options 4 r 7011, with
for reliable and ;s 1759 GDP

responsible growth, with hind-
foreign invest- sight this was un-

ment, Mongolia sustainable. UB
is very much was awash with
in competition specule.ltive for-
with other eign 1nvestmegt,

and multi-mil-

emerging econ-
omies for FDI

lion dollar M&A
transactions were
taking place out-
side of the influence of major Mongo-
lian corporations and politicians. It is
my view that both politicians and busi-
ness, closely intertwined, felt that they
were losing control of the direction and
shape of the economy.

Symbolic of this loss of control
was the C$ 926 million takeover bid
by Chalco for South Gobi, which re-
sulted in legislation that introduced re-
strictions on foreign investment in key
sectors. This deal would have taken
place offshore, benefiting principal-
ly the South Gobi shareholders. The
proposed deal was a catalyst for what
others saw as “resource nationalism” -
effectively a retrenchment of domestic
political and business interest over the
economy.

When Mongolia tapped the inter-
national markets in late 2012 for the
Chinggis Bond, the attitude to foreign
investment had turned upside down. In
a self-fulfilling prophecy, almost diz-

zy with success, a series of issues im-
pacting foreign investors, such as the
OT “dispute”, the cancellation of 106
licences, “Hotel Mongolia”, and the
impact of the so-called “Long Name
Law” played themselves out, seriously
damaging confidence in Mongolia as
an investment destination.

While this had the effect of consol-
idating control over the economy back
into domestic hands, it also coincided
with a worldwide drop in commodity
prices, leaving the country with an ex-
cessive debt burden and ultimately cul-
minating in the IMF bailout.

What we saw over that seven-year
period were two extremes. On the one
hand, fairly rampant foreign invest-
ment speculation, with a “gold rush”
mentality among some, and on the oth-
er hand a response that went too far in
the other direction, driving out foreign
investment.

The solutions to this Hegelian dia-
lectic must lie in the middle. Mongolia
needs policies that support responsible
foreign investment and not speculators
out for quick profits, which at the same
time confer sufficient benefits on Mon-
golian business and the Mongolian
people. These policies should encour-
age openness, stability and transparen-
cy, and fairness.

Legal reform

As a commer-
cial lawyer, I am al-
ways asked for my
opinion on Mon-
golia’s laws and
legal system. To

The capital
that is avail-
able domesti-
cally remains

punishingly my mind, the legal
expensive system has come a
and eats into  long way since the
the potential 1990s and now we
profits of the ought to be focused

on incremental im-
provements rather
than wholesale reform.

For example, the insolvency law
dating back to 1997 is not really fit for
purpose. The concept of insolvency
legislation that is implemented proper-
ly helps to encourage business respon-
sibility and integrity. It also provides

private sector
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certainty for financial transactions that
is currently lacking, and can help to
provide access to other forms of capital
investment, such as derivative transac-
tions which a number of investors are
currently looking at.

Another import-
ant area that needs
development is the
intersection between
civil and criminal
law. It remains too
easy to turn what

Mayjor proj-
ects that have
been in the
pipeline for
years remain

sidelined, should be a civil
such as CHP- law commercial dis-
5 and Egiin  pute into a criminal
Gol matter that then has

wide-ranging conse-
quences.

What is to be done?

While in part a broader issue, there
needs to be a shift from short-term to
long-term thinking. In the current cir-
cumstances, where the livestock can-
not grow fat, progress needs to be slow
and steady.

This steady progress can be
achieved by a number of measures.
Firstly, Mongolia needs to embrace the
fiscal discipline that will be driven by
the IMF program, and restructure gov-
ernment debt to a more sustainable re-
payment schedule.

Secondly, to generate success sto-
ries and build a platform for future
growth, there needs to be a clear strat-
egy on select major projects. These
do take time, but distinct priorities and
consistent implementation is essential.

Thirdly, Mongolia should work on
its “brand”, recognizing that it is com-
peting for high-level foreign invest-
ment, and learn from the lessons of the
past in arriving at an appropriate strat-
egy.

Finally, to support the above, con-
tinue important incremental legal re-
form on targeted areas that need to be
updated or resolved.





